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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
CFRL-3977-61 

OSWER  Procedures  for  Contract 
Laboratory  Program  Investigations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule 
establishes  procedures  for  the 
Environmental  Protection  Agency  (EPA) 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  to  deal  consistently 
with  Contract  Laboratory  Program  (CLP) 
laboratories  under  investigation  for 
alleged  fraud.  These  procedures  are 
designed  to  mitigate  potential  damage  to 
the  Government,  protect  the 
Government  from  harm,  and  maintain 
due  process  or  other  legal  rights  of  CLP 
laboratories  or  individuals  under 
investigation.  The  proposed  rule 
protects  the  authenticity  and  reliability 
of  CLP  data  and  the  validity  of  EPA 
decisions  made  using  CLP  data. 

DATES:  Comments  must  be  submitted  on 
or  before  )une  19. 1992. 

ADDRESSES: 

Comments:  Written  comments  (an 
original  and  two  copies]  may  be 
submitted  to  the  Superfund  Docket, 
located  in  room  M2427,  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC,  20460. 

Docket:  Copies  of  materials  relevant 
to  this  proposed  rulemaking  are 
contained  in  room  M2427  at  the 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460 
[Docket  Number  NCP-CLPj.  The  docket 
is  available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Appointments  to  review  the 
docket  should  be  made  by  calling  1-202/ 
260-3046.  The  public  may  copy  a 
maximum  of  50  pages  from  any 
regulatory  docket  at  no  cost.  Additional 
copies  cost  20  cents  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hans  J.  Crump-Wiesner,  Hazardous  Site 
Evaluation  Division,  Environmental 
Protection  Agency,  OS-23b,  401  M 
Street,  SW.,  Washington,  DC  20460, 

(202)  260-7906. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  is  issuing  a  proposed  rule  that 
establishes  procedures  for  dealing 
consistently  with  CLP  laboratories 
under  investigation  for  alleged  fraud. 
The  CLP  laboratories  generate 


analytical  data  for  EPA's  OSWER 
programs  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  of  1980,  as 
amended  (42  U.S.C.  9601-9675).  This 
proposed  rule  would  amend  the 
National  Oil  and  Hazardous  Substseoes 
Pollution  Contingency  Plan  (NCP)  (40 
CFR  part  300)  by  adding  an  appendix. 

The  proposed  rule  applies  only  to 
analytical  laboratory  services 
contracted  from  private  sector 
environmental  laboratories  for  the 
Superfund  CLP.  The  rule  is  not 
applicable  to  laboratory  services 
provided  by  contract  to  other  EPA 
programs,  such  as  the  Office  of 
Pesticides  and  Toxic  Substances  or  the 
Office  of  Water. 

II.  Background 

Since  1981,  EPA  has  administered  the 
CLP  to  support  the  Superfund  missitm  to 
protect  human  health  and  the 
environment  from  actual  and  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants.  The  CLP 
generates  data  from  analyses  of  more 
than  100,000  samples  per  year  taken 
from  Superfund  sites.  EPA  uses  these 
data  to  determine  the  need  for  removal 
and  rentedial  response  actions  at  thooe 
sites  and  to  support  Superfund 
monitoring  and  enforcement  activities. 
EPA  also  may  use  the  data  to  support 
other  aite  response  actions,  including 
■  operation,  maintenance,  and  closure 
activities. 

Tlie  CLP  consists  of  a  nationwide 
community  of  analytical  laboratories, 
EPA  organizations,  and  associated 
contractors.  It  is  managed  by  the 
Analytical  Operations  Branch, 
Hazardous  Site  Evaluation  Division  of 
the  Office  of  Emergency  and  Remedial 
Response  in  OSWER,  located  at  EPA 
Headquarters  in  Washington,  DC.  EPA 
support  for  implementing  the  CLP  is 
provided  by  the  EPA  Sample 
Management  Office  (SMO)  contractor, 
the  Environmental  Monitoring  Systems 
Laboratory,  the  National  Enforcement 
Investigations  Center,  the 
Environmental  Services  Assistance 
Team  contractor,  and  the  ten  EPA 
Regional  offices. 

Analytical  contractors  participatiiig  in 
the  CLP,  which  is  not  a  certification 
program,  perform  chemical  analyses  of 
samples  taken  from  Superfund  sites 
across  the  country.  They  provide 
Routine  Analytical  Services  (RAS)  and 
Special  Analytical  Services  (SAS)  for 
organic  and  inorganic  compounds.  RAS 
contracts  are  awarded  directly  by  EPA 
under  a  competitive  sealed-bid 
procurement  method.  CLP  laboratories 


perfianm  SAS  under  subcontracts 
awarded  through  the  SMO. 

To  he  select^  for  a  CLP  RAS 
oinittact,  laboratories  must  meet , 
atriNgcnt  requirements  and  standards 
ifor  equipment,  personnel,  and 
laboratory  practices  including  analytical 
pvooedures  and  quality  control  and 
quality  assurance  activities.  Before  CLP 
txmtnac^  are  awarded,  laboratories  are 
iTeqotred  to  successfully  analyze 
performance  evaluation  samples  and 
may  be  required  to  pass  a  pre-award 
laboratory  site  evaluation. 

SAS  are  performed  under 
aaboontracts  for  the  analysis  of  samples 
aot  amenable  to  RAS  contract 
luechaiiifliBS.  A  SAS  subcontract  is 
awarded  through  the  SMO  based  on 
requirements  and  conditions  specified  in 
A  SAS  client  request  form  submitted  by 
an  EI^  client.  The  SMO  is  the  prime 
contractor  and  the  private  sector  SAS 
labtnatory  is  the  subcontractor. 

After  contract  award,  CLP 
I  laboratories  are  closely  monitored  for 
compliance  with  the  terms  and 
xxaalitions  of  the  contracts.  Each  sample 
processed  by  CLP  laboratories  must  be 
documented  properly  to  ensure  timely, 
correct,  and  complete  analysis  for  all 
parameters  requested,  and  most 
iaportantly,  to  support  the  potential  use 
of  sample  data  in  EPA  response  actions 
and  enforcement  actions. 

In  accordance  with  the  EPA's  Office 
of  inspector  General  (OIG)  mission  to 
prevent  and  detect  fraud,  waste,  and 
abuse,  the  OIG  has  and  will  continue  to 
investigate  contractors  to  detect 
potential  fraud  and  other  corrupt 
practices  that  may  compromise  the 
authenticity  and  reliability  of  CLP  data. 

As  a  result  of  these  investigations, 
^A  has  referred  potential  criminal  and 
civil  actions  to  the  Department  of  Justice 
(DOJ),  and  suspended,  proposed  for 
dehument,  or  debarred  several 
laboratories  and/or  individuals  from 
receiving  new  contracts  and  from  future 
partuipation  in  Federal  non- 
procurement  programs.  EPA  issued 
these  suspension  and  debarment  actions 
pursuant  to  Federal  Government-wide 
suspensioB  and  debarment  regulations, 
which  provide  Government  contractors 
and  assistance  participants  procedural 
rights  under  Federal  law  (48  CFR 
aofapert  9.4  and  40  CFR  part  32). 

EPA  has  discontinued  use  of  existing 
CLP  contracts  with  suspended 
laboratories  pending  the  disposition  of 
admiaistrative  or  judicial  action.  Due  to 
the  nature  and  terms  of  CLP  contracts, 
iEPAalao  has  stopped  ordering  sample 
ansAy&es  finm  laboratories  under  OIG 
investigalion,  once  a  Notice  of 
Scheduled  Investigation  (NSI)  has  been 
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issued,  through  a  mechanism  called  a 
Contracting  Officer  Stop  Shipment 
(COSS)  notice.  Although  the  number  of 
instances  involving  fraud  in  the  CLP  so 
far  has  not  been  great,  even  the  small 
number  of  allegations  of  fraud 
jeopardize  the  integrity  of  the  Superfund 
program. 

is  issuing  this  proposed  rule  to 
protect  the  authenticity  and  reliability  of 
CLP-generated  data  for  the  Superfund 
program.  It  generally  prescribes 
procedures  for  Superhmd  program 
employees  to  follow  when  CLP 
laboratories  and  individuals  become  the 
subject  of  an  OIG  investigation 
involving  allegations  of  fraud  or  other 
corrupt  practices.  These  procedures  are 
designed  to  provide  maximum 
protection  for  Superfund  programs 
within  the  bounds  of  Federal  law.  The 
actions  taken  by  OSWER  employees 
under  this  proposed  rule  would  have  no 
effect  on  the  status  of  current  CLP 
contracts  or  on  the  eligibility  of  CLP 
laboratories/individuals  to  receive  or 
participate  in  Federal  contracts  and 
financial  assistance.  Subject  to 
applicable  law,  decisions  affecting  the 
administration  of  existing  CLP  contracts 
and  the  eligibility  of  laboratories/ 
individuals  can  be  made  only  by, 
respectively,  an  EPA  Contracting  Officer 
and  the  EPA  Suspension  and  Debarment 
Official.  Such  decisions  are  subject  to 
due  process  or  other  applicable  legal 
requirements. 

III.  Paragraph-by-Paragraph  Analysis 

Paragraph  A  contains  a  general 
statement  of  the  purpose  of  this 
proposed  rule,  which  is  designed  to 
protect  the  authenticity  and  reliability  of 
analytical  data  for  the  Superfund 
program. 

Paragraphs  B  and  C  prescribe  the  role 
of  Superfund  program  employees  in 
protecting  the  CLP  from  potential  fraud 
or  other  corrupt  practices  of 
participating  laboratories.  Specifically, 
the  paragraphs  direct  Superfund 
program  employees  to  report  all 
allegations  or  suspicions  of  fraud,  waste, 
or  abuse  involving  CLP  laboratories  to 
the  OIG  and  to  cooperate  fully  in  OIG 
investigations. 

Paragraph  D  outlines  specific  actions 
for  OSWER  to  take  when  evidence  of 
fraud  or  other  corrupt  practices  is  found. 
These  actions  include  referring  cases  to 
EPA’s  Grants  Administration  Division 
for  suspension  and  debarment,  and 
requesting  that  EPA’s  Procurement  and 
Contracts  Management  Division  place 
existing  contracts  on  COSS  when  a 
laboratory  becomes  the  subject  of  an 
OIG  investigation.  OSWER  may  also 
consult  with  EPA's  Office  of  General 
Counsel  about  initiating  civil  or  criminal 


proceedings,  including  actions  seeking 
damage  recoveries.  In  particular. 
Paragraph  D  describes  the  limited 
circumstances  in  which  Superfund 
program  employees  may  recommend  or 
direct  action  regarding  existing  or  future 
contracts  with  laboratories  or 
individuals  under  OIG  investigation. 

Paragraph  D  also  expresses  EPA’s 
view  that  other  Federal  agencies.  States, 
prime  contractors,  and  potentially 
responsible  parties  (PRPs)  at  Superfund 
sites  are  to  ensure  that  only  responsible 
laboratories  are  proposed  for  use  in 
quality  assurance  project  plans 
submitted  for  EPA’s  review  and 
approval  under  the  NCP.  In  reviewing 
quality  assurance  project  plans,  EPA 
will  consider  all  relevant  information 
available  regarding  the  integrity  of  a 
proposed  laboratory.  The  proposed  rule 
provides  that,  notwithstanding  its 
approval  of  a  quality  assurance  project 
plan,  EPA  reserves  the  right  to  exclude 
from  use  data  generated  by  laboratories 
that  are  the  focus  of  an  investigation,  in 
the  absence  of  satisfactory  evidence 
that  the  data  are  not  compromised.  'This 
allows  EPA  to  ensure  that  data 
generated  by  laboratories  under  OIG 
investigation  are  not  used  until  EPA 
determines  the  data  are  not 
compromised. 

Paragraph  E  identiHes  the 
circumstances  in  which  OSWER  will 
notify  EPA  offices  and  outside  parties 
(including  other  Federal  agencies. 

States,  prime  contractors,  and  PRPs) 
about  laboratories  imder  OIG 
investigation.  Except  for  information 
available  to  the  public,  the  notification 
provisions  of  the  proposed  rule 
generally  restrict  disclosures  of 
information  concerning  laboratories 
under  OIG  investigation  to  EPA  offices, 
other  Federal  entities,  and  contractors 
for  very  limited  purposes.  The  proposed 
rule  provides  that  OSWER  will  notify 
appropriate  EPA  offices  if  a  laboratory 
under  investigation  has  been  issued  a 
COSS;  has  received  notice  of 
suspension,  debarment,  contract 
discontinuance  or  termination;  or  is 
deemed  otherwise  ineligible.*  Similarly, 
investigative  information  authorized  for 
release  by  the  OIG  and  DO)  will  be 
made  available  to  EPA  offices,  including 
contracting  officers,  but  only  for 
contract  administration  purposes, 
including  new  contract  responsibility 
and  subcontract  approval 


‘  "Ineligible.''  as  used  in  this  Appendix,  means 
excluded  from  Federal  government  contracting. 
Government-approved  subcontracting,  grants,  loans, 
and  assistance  programs  pursuant  to  a 
determination  under  statutory.  Executive  Order,  or 
regulatory  authority.  (See  E.0. 12549. 46  CFR 
subpart  9.4.  and  40  CTO  part  32.) 


determinations  and  contract  termination 
decisions. 

With  the  exception  of  EPA’s  SMO 
contractor.  OSWER  ordinarily  will  not  * 
notify  outside  parties  that  a  laboratory 
is  under  investigation  or  COSS. 

OSWER’s  notification  to  outside  parties 
generally  is  limited  to  notices 
concerning  laboratories/individuals  that 
have  been  suspended,  debarred,  or 
deemed  otherwise  ineligible.  This 
information  is  either  publicly  noticed  by 
the  General  Services  Administration  or 
otherwise  available  to  the  public. 

OSWER  will  notify  outside  parties  of 
investigative  information  authorized  for 
release  only  for  the  purpose  of  making 
contractor  responsibility  determinations 
under  applicable  Federal  procurement 
regulations  and  only  if  the  recipient 
agrees  not  to  further  disclose  the 
information. 

It  is  not  OSWER’s  intent  that  the 
notification  procedures  operate  to 
establish  a  “blacklist”  of  CLP 
laboratories.  In  that  regard.  EPA  has 
declined  to  provide  outside  parties  with 
copies  of  OIG  NSIs  or  COSS  letters  on  a 
regular  basis.  Copies  of  COSS  letters 
may  be  requested  under  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552), 
but  only  will  be  released  pursuant  to 
EPA’s  obligations  under  FOIA. 

Unless  a  laboratory  is  unable  to  meet 
CLP  performance  standards  or  is 
suspended,  proposed  for  debarment, 
debarred,  or  deemed  otherwise 
ineligible,  the  laboratory  is  eligible  to 
receive  CLP  contracts  and  subcontracts. 
Consistent  with  Federal  procurement 
law,  however,  a  laboratory  under  OIG 
investigation  may  be  denied  a  contract 
or  subcontract  on  a  limited  basis  if  the 
contracting  authority  determines,  based 
on  available  information,  that  the 
laboratory  is  not  responsible  to  perform 
the  work  successfully.  (See,  e.g..  Comp. 
Gen.  Dec.  B-234727  (1989).) 

The  notification  provisions  of  the 
proposed  rule  highlight  the  careful 
balance  between  the  legal  rights  of  CLP 
laboratories  and  the  competing  demands 
of  OSWER  to  protect  public  health  and 
the  environment  under  CERCLA. 
OSWER  believes  that  these  notification 
provisions  meet  that  objective.  The 
proposed  rule  defines  the  circumstances 
when  it  may  be  appropriate  to  inform 
notified  parties  of  significant  changes  in 
the  status  of  CLP  investigations  and 
EPA  actions  against  laboratories  under 
investigation. 

rv.  Request  for  Public  Comments 

EPA  is  publishing  today’s  notice  of 
proposed  rulemaking  and  seeking  public 
comment  on  the  rule  and.  in  particular, 
the  notification  provisions  in  the  rule. 
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V.  Impact  Analysee 

A.  Executive  Order  12291 

Cinder  Exeenttve  Order  NaliZSl, 
EPAaBBettedse  wtedwraruteis 
“major**  and  tees  sobjeet  to  the 
requhemeot  of  a-Regetetoiy  impact 
Analysis.  The  notioe  puUiteed  today  is 
not  major  beoanse  thepn^oeed  rate  will 
not  result  in  an  afifieckoo  the  economy  of 
$100  millioo  or  omre.  aad  will  not  have 
sigoifioant  adveiae  efiects  on 
corapetidoo,  employment  investment  or 
export  maihets.  Thmfoce,  EPA  has  not 
prepared  a  Regulatory  Impact  Analysis 
under  the  Executive  Order.  This 
proposed  tale  was  aubraitted  to  the 
0£^  of  Management  ami  fiadget  as 
required  by  Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Whenever  an  agency  is  required  by 
law  to  publisii  agesmal  notice  of 
proposed  Twlesaaldng.  the  Regalatory 
Flexibility  Act  of  1080  (5  UL&C.  e01<«12) 
generally  requires  that  the  agency 
prepare  a  Regalatoiy  Fle:)dbility 
Am^ysia  desetibtog  the  impact  of  the 
proposed  rule  on  small  entities,  fiecaase 
the  proposed  rule  is  not  required  to  be 
published  as  a  aotice  of  proposed 
rulemaking  under  section  5S3  of  the 
Administrative  Procedure  Act  (5  LLSXL 
553)  or  aiy  other  law,  it  is  not  subject  to 
the  requirements  of  Regalatory 
Flexibility  Act 

C.  Paperwork  Reduction  Act 

This  rale  contains  no  hrfomiation 
collection  activities  and,  toerefore,  no 
information  collection  request  will  be 
subndtted  to  the  Office  of  Management 
and  Budget  for  review  in  oorapiiaitce 
with  the  Paperwork  Redaction  Act  44 
U.S.C.  3501  etoeq. 

list  of  teibjects  in40  CFR  Part  200 

Air  pollution  control  Chemicals, 
Hazardous  materials,  Hazardous 
substances,  incoiporation  by  reference. 
Intergovenmiental  relations,  Natural 
researoes.  Occupational  safety  and 
health.  Oil  poHutioo,  Reporting  and 
recordkeeping  requirements,  Superfond, 
Waste  treatment  and  disposal  Water 
pollution  control.  Water  sapply. 

Dated  May  11, 1992. 

WUlUmK.  Reilly, 

Administrator, 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  part  300  as  follotvs: 

PART  aOO-{  AMENDED] 

1.  The  authority  citation  ^  pert  300 
continues  toread  as  foUowis: 


Autherity;  42  IL&C  0601-0875;  33  U.&C. 
1321(c)(2):  BO.  11735, 38  FR  21243:  EO.  1258a 
52  FR  2923. 

2.  AppendixE  is  being  added  to  read 
as  foUows: 

AppemfixE  to  Part  300— OSWER 
Procedures  for  Contract  Laboratory 
Program  Investigatioiis 

A.  Purpose 

1.  This  Appendix  to  part  900  outlines 
the  actions  the  Environmental  Protection 
Agency  ^*A)  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  will 
take  to  protect  the  authenticity  and 
reliability  of  analytical  data  generated 
for  OSWER' %  Superfund  programs  by 

'  laboratories  participating  in  tire 
Contract  Laboratory  Program  (CLP)  and 
the  validity  of  EPA  decisions  made 
using  CLP  data. 

2.  The  CLP,  which  is  administered  by 
the  Analytical  Operations  Branch  (AOB) 

‘  in  the  Hazardous  Site  Evaluation 
'  Division  of  H*A'8  Office  of  Emergency 
and  Retnethal  Response,  provides 
'  technically  valid  and  legE^y  defensible 
analytical  data  for  use  in  supporting 
ongoing  EPA  Superfund  enforcement 
actions,  response  action  decisions,  stnd 
other  requirements  of  the  Superfund 
,  program.  A  level  Of  quality  assurance 
and  documentation  appropriately 
designed  for  the  intended  purposes  of 
*  the  data'  has  been  litcorporat^, 

'  therefore,  into  aspects  of  CLP 
;  program  activities.  OSW^  will  take  die 
actions  cmtHned  in  this  Appendix  in  the 
'event  that  a  laboratory  and/or 
individual  operating  in  the  CLP  is  tite 
subject  of  an  investigation  by  the  EPA 
Office  of  the  Inspector  General  (OIG), 
due  to  allegatknu  of  fraud  or  ot^ 
corrupt  practices. 

3.  ■‘The  procedures  In  tids  Appendix 
will  ah)  ^  internal  management  of  EPA 
and  are  not  intended  to  create  any  right 
or  benefit  anforceable  at  law  by  a  party  ■ 
against  EPA  or  its  officers  or  em^doyees. 

B.  Reporting 

All  allegations  or  suspidons  of  fraud, 
waste,  or  abuse  involving  a  OLP 
laboratory^todividiial  will  be  T^>or4ed 
immechately  to  the  EPA  OIG  by  any 
EPA  employee  or  xxmtpactor  associated 
with  Superfund  pro^ams.  Reporting 
fraud  to  the  OIG  is  a  duty  of  all  EPA 
employees. 

C.  Cooperation 

All  EPA  employees  shall  cooperate 
fully  with  the  OIG  during  the  course  of  a 
preliminary  inquiry  and  any  anlmeqneDt 
inv8stigatioii.irbe  cooperation  will 
include,  but  not  be  limited  to,  providing 
all  relevant  infonnation  associated  with 
the  laboratory/individual  fulfilling  all 


information  Tcquetes  by  the  OIG, 
providh^  tedzoicai  swsidance  to  the 
QIC,  and  making  on-alte  visits  that  may 
be  requiseddutog  the  course  of  the 
prelixtemiy  teqoiry  and  any  subsequent 
investigation.  ^A  unapteysee  also  wtil 
cooperate  with  other  Fadml  authorities. 
Including  the  Department  of  Justice 
(DO)),  to  matters  related  to  ptetimtoctry 
inquhtes,  tovestigatfons,  end  crimtoal 
and  civil  referrafo  eml  prosecutions. 

D.  OSWER  Action 

1.  After  reviewing  n  Notioe  of 
Schedried  farveetigation  (NSI)  reoeived 
from  the  OIG  for  a  txarent  Clf 
contractor,'  the  AOB  will  request  EPA's 
Proewement  and  Contracts 
Management  Division  (PCMD)  to 
consider 

a.  issuing  u  Contracting  Ctfficer  Stop 
Shipment  (C(^^)  letter  informing  the 
laboratory  under  investigatfon  ffiat  EPA 
will  not  Older  any  sample  analyses 
(including  performance  evahration  (FE) 
samples  prepared  for  the  Environmental 
Moititoring  Systems  Laboratory)  under 
the  laboratory’s  CLP  Routine  Analytical 
Services  RAS  contract(s)  pending 
completion  of  the  OIG  investigation,  but 
that  the  Contracting  Officer  (CO) 

I  periodically  will  review  any  information 
about  the  investigation  that  is  made 
available  by  tire  OIG; 

b.  advisi:^  the  Sample  Management 
<  Office  (SMO)  to  cease  scheduli^  RAS 
1  samples  (including  PE  samples)  to  the 

!  laborato^  and 

c.  monitoring  the  SMO's  award  and 
i  administration  of  ^lecial  Analytical 
Services  subcontracts. 

2.  In  cases  vdiere  evidence  of  fraud  or 

f  other  conopt  {Nuctices  is  found,  OSVIIER 
\  will  take  action  to  protect  the 
I  Cfovernment's  interest  by  refentog  the 
i  matter  to  the  B’A  Grants 
/Administration  Dtviaion  (CAD)  to 
!  pursue  suspension  and/or  debarment  rd 
i  the  laboratory /individ^  in  accordance 
« with  48  CFRsnbpart  9.4  (Debarraent, 

.  Suspension,  und  teetigibtiity)  and  40 
CFR  part  32  (Govenimeat-wide 
;  Debanauat  mul  Suspension  (Non- 
procusement});  OSWSR  alao  will  request 
( that  the  EPA  PCMD  discontinite  the  use 
of  any  existtog  contracts  with  tiie 
laborahxy/indmdital  under  OSWER 
programs,  coiuxnrent  with  any 
suspenskm,  deharraent,  or  other  actions 
deeming  the  laberatory/individual 
ineligible. 

OSWERxoay  raqaest  that  tlm  CO 
consider,  terminating  existing  CLP 
contracts.  OSWER  also  should  consuit 
with  the  EPA  Office  of  General  Gounsri 
'  (OGC)/inspector  General  Division  aboid 
the  possible  reoo  vary  of  damages  in 
xxinnection  with  the  alleged  fraud. 
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3.  Except  as  otherwise  provided  in 
this  paragraph,  Headquarters  and 
Regional  employees  in  Superfund 
programs  will  not  recommend  or  direct 
any  action  by  other  Federal  agencies. 
States,  prime  contractors  (including  the 
SMO  contractor),  or  potentially 
responsible  parties  (PRPs)  with  regard 
to  their  existing  or  future  contracts  with 
a  laboratory /individual  under 
investigation.  In  consultation  with  GAD 
and  PCMD,  however.  Superfund 
program  employees  may  take  actions 
pursuant  to  the  applicable  regulations 
with  respect  to  a  laboratory/individual 
that  has  been  suspended,  proposed  for 
debarment,  debarred,  or  deemed 
otherwise  ineligible.  Under  the  terms 
and  conditions  of  settlement 
agreements,  consent  decrees,  or 
administrative  orders  with  PRPs, 
Superfimd  program  employees  may 
direct  PRPs  not  to  use  contractors  that 
are  suspended,  debarred,  or  deemed 
otherwise  ineligible.  In  addition. 
Superfund  program  employees  shall 
request  that  COs  for  Superfund 
programs  use  the  information  available 
to  them,  consistent  with  applicable  law, 
to  make  responsibility  determinations, 
consent  determinations  on  proposed 
subcontracts,  and  contract  termination 
decisions. 

4.  OSWER  will  request  that  the  EPA 
Regions  not  accept  or  approve  work 
plans  submitted  by  PRPs  that  propose  to 
ship  samples  to  a  laboratory  that  is 
under  suspension,  debarment,  or 
deemed  otherwise  ineligible. 

5.  It  is  EPA's  position  that  other 
Federal  agencies.  States,  and  prime 
contractors  are  to  take  actions  that  are 
consistent  with  EPA's  actions  regarding 
contractors  that  have  been  suspended, 
debarred,  or  deemed  otherwise 
ineligible.  These  parties  are  to  make 
contractor  responsibility  determinations 
and  contract  administration  and 
termination  decisions  based  on  the 
information  available  to  them,  in 
accordance  with  applicable  regulations. 

6.  It  is  EPA’s  position  that  other 
Federal  agencies.  States,  and  prime 
contractors  are  to  ensure  that  quality 
assurance  project  plans  they  submit  for 
EPA  review  and  approval  under  the 
Superfund  program  propose  to  use  only 
laboratories/individuals  that  are 
deemed  responsible  in  accordance  with 
applicable  regulations  (including  48  CFR 
parts  9  and  44  and  40  CFR  section 
31.36(b)(8)).  Any  laboratory /individual 
proposed  to  conduct  analytical  work  in 
the  quality  assurance  project  plan  work 
will  produce  adequate  data  for  the 
intended  use  pursuant  to  the  National 
Oil  and  Hazardous  Substances  Pollution 


Contingency  Plan  (NCP)  and  applicable 
project  plans  and  EPA  guidance.  In 
accordance  with  OSWER  Directive 
9835.8,  “Model  Statement  of  Work  for 
Remedial  Investigation  and  Feasibility 
Study  Conducted  By  Potentially 
Responsible  Parties,”  a  PRP  will 
demonstrate  in  advance,  to  Q^A’s 
satisfaction,  that  each  laboratory  it  may 
use  is  qualified  to  conduct  the  proposed 
work.  ^A  will  consider  all  relevant 
investigative  information  authorized  for 
release  jointly  by  the  OIG,  and  the 
appropriate  criminal  and  civil 
authorities  at  DO),  if  applicable,  in 
EPA's  review  and  approval  of  Superfund 
program  quality  assurance  project  plans 
under  the  NCP. 

Other  Federal  agencies.  States,  prime 
contractors,  or  PRPs  may  consult  ^e 
laboratory/ individual  to  determine 
whether  EPA  or  any  other  organization 
has  taken  any  action  with  regard  to  that 
laboratory/individual  that  may  affect 
their  determination  of  the  laboratory's/ 
individual’s  re^mnsibility  or  the 
adequacy  of  the  laboratory’s/ 
individual’s  data. 

7.  Notwithstanding  EPA  review  and 
approval  of  any  Superfund  program 
quality  assurance  project  plans  under 
the  NCP,  if  other  Federal  agencies. 

States,  prime  contractors,  or  PRPs 
submit  data  fix)m  samples  shipped  to  a 
laboratory  during  the  time  period  that  is 
the  focus  of  the  investigation,  the  EPA 
Superfund  program  reserves  the  right  to 
exclude  or  limit  the  use  of  these  data  in 
its  decision-making,  in  the  absence  of 
satisfactory  evidence  that  the  data  are 
not  compromised. 

E.  Notification 

1.  When  the  OIG  issues  an  NSI 
regarding  a  CLP  laboratory /individual, 
it  routinely  sends  a  copy  to  the  OGC/ 
Inspector  General  Division,  the  AOB, 
and  the  Regional  Administrator  of  the 
Region  in  which  the  laboratory  is 
located.  The  OGC/Inspector  General 
Division  will  be  responsible  for 
forwarding  a  copy  of  all  CLP  NSIs  it 
receives  to  the  DO)  Civil  Division  and  to 
the  Associate  Enforcement  Counsel  for 
Superfimd  in  the  Office  of  Enforcement 
(OE),  OSWER  will  notify  appropriate 
EPA  offices  of  a  COSS,  suspension, 
debarment,  contract  discontinuance  or 
termination,  and  other  actions  that  deem 
the  laboratory/individual  ineligible.  In 
addition,  it  is  OSWER’s  policy  to 
provide  the  EPA  Regions,  the  OE,  and 
the  LX))  Environmental  Enforcement 
Section  (EES)  with  a  list  of  potentially 
affected  sites  that  have  had  samples 
analyzed  by  the  laboratory.  If 
investigative  information  is  authorized 


for  release  by  the  OIG,  and  by  DO),  if  . 
applicable,  OSWER  will  provide  that 
information  to  the  EPA  Regions.  OE 
(including  the  National  Enforcement 
Investigations  Center),  EES,  the 
Environmental  Monitoring  Systems 
Laboratory — Las  Vegas,  and  to  COs  for 
use  in  making  contractor  responsibfiity 
determinations  for  new  awardsr 
subcontract  consent  determinations,  and 
contract  termination  decisions. 

2.  Headquarters  and  Regional 
employees  of  the  Superfund  program 
will  notify  other  Federal  agencies. 

States,  prime  contractors,  and  PRPs  of 
any  suspension,  debarment,  contract 
discontinuance  or  termination,  or  other 
actions  that  deem  the  laboratory/ 
individual  ineligible.  In  general 
Superfimd  employees  will  not 
affirmatively  notify  these  parties  of  any 
COSS  or  NSI;  however.  AOB  will  notify 
the  SMO  contractor  of  any  COSS. 

Where  OIG,  and  DO),  if  applicable, 
authorize  the  limited  release  of 
investigative  information.  Superfimd 
employees  will  notify  other  Federal 
agencies.  States,  prime  contractors,  and 
PRPs  of  that  information  for  contractor 
responsibility  determinations,  subject  to 
their  agreement  not  to  disclose  such 
information. 

3.  Pursuant  to  the  Freedom  of 
Information  Act  (FOLA),  5  U.S.C.  552,  the 
public  may  request  a  copy  of  the  COSS 
notice;  however,  this  information  will  be 
released  only  if  required  under  EPA’s 
FOLA  obligations.  FOIA  requests  for 
copies  of  NSIs  will  be  referred  to  the 
OIG. 

4.  Inquiries  from  outside  EPA  to 
employees  of  Superfimd  programs 
regarding  the  investigation  of  a 
laboratory/individual  will  be  referred  to 
the  OIG.  Headquarters  or  Regional 
emplo}rees  under  the  Superfimd  program 
will  not  provide  information  concerning 
the  existence  or  non-existence  of  an 
ongoing  investigation.  Inquiries 
regarding  contract  discontinuance  or 
termination  will  be  referred  to  PCMD 
and  those  regarding  suspensions, 
debarments,  or  other  actions  that  deem 
a  laboratory/individual  ineligible  will  be 
referred  to  GAD. 

5.  'The  Superfimd  program  should 
ensure  that  all  parties  that  were 
previously  notified  are  informed  when 
an  investigation  is  closed,  or  when  a 
Superfimd  contract  laboratory  has  been 
indicted,  convicted,  the  subject  of  a  civil 
fi'aud  judgment  or  suspended  or 
debarred. 
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